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IN  TH E UN ITED STATES DISTRICT COU RT
FOR TH E W ESTERN  D ISTRICT OF VIRGIN IA

H ARRISON BURG D IVISION

UN ITED STATES OF AM ERICA,

Plaintiff,

V.

$18,690.00 IN U.S. CURREN CY,

Civil Action N o.: 5:13cv00026

By: H on. M ichael F. Urbanski
United States District Judge

Defendant.

M EM ORAN D UM  OPIN IO N

This matter is before the coutt on the G overnm ent's m odon to sttike the claim for seized

propetty by Brahim M. Elkory. (Dkt. No. 20). For the reasons set forth below, the colztt GRANTS

the Govetnment's modon.

1. Facts and Procedm al H istory

ln this in rem civil forfeittue acdon, the Government seeks the forfeitute of $18,690.00 in

United States currency. The facts are set out in the affidavit of David T. Liu, a special agent with the

Department of Homeland Security, Immigradon and Customs Enforcement. (Dkt. No. 1-1). The

currency was seized dttring a traffic stop on August 9, 2012, near mile marker 277 of the

southbound lanes of lntetstate 81. A Vitginia State Trooper pulled over a D odge Caravan fot a

suspected violadon of Va. Code j 46.2-1078 (operating a vehicle while weating headphones). The

driver of the velzicle, Hacen Ouldelhakem , was itz fact weazing headphones. Accozding to the

Trooper, he also appeared to be extremely nervous. There was one passenger in the vehicle, Saleck

Bakary, who also appeared nervous. Based on paperwork given to him by Otzldelhakem, the

Trooper determ ined that the van was rented, but not in either Ouldelhakem 's or Bakary's nam e.



Additionally, Ouldelhakem and Bakary told somewhat conflicting versions of their travel history to

the Trooper.

Suspicious, the Troopet asked to search the vehicle and Ouldelhakem consented. Dlzring the

course of his seatch of the vehicle, the Trooper discovered eight bundles of U.S. cuttency wrapped

in a black plastic ttash bag located under the back of the driver's seat. Both Ouldelhakem and

Bakary disavowed ownership or knowledge of the money. A dlnlg dog alerted for the presence of

narcodcs on the cttttency and it was taken into custody. Bralaim M . Elkory contacted the

Government the next day, asserting that the cturency belonged to him . He stated that he had

received half of it as a loan and the other half was ptoceeds of his work as a taxi drivet. Elkory did

not, however, follow up on his claim  by providing any addidonal information.

The G ovem m ent brought this in rpzzz acdon on M arch 14, 2013, asserting that putsuant to 21

U.S.C. j 881(a)(6), the cturency is subject to forfeitute as property that was used, or was intended to

be used, to facilitate a drug ttafficking offense in violadon of 21 U.S.C. j 801 et se ., and/or

tepresents proceeds from a violaéon thercof. (Dkt. No. 1). Elkory, through counsel, fzed an answet

and a claùn foê the seized propezty on April 19, 2013. ln his claim, Elkory simply states that his

('intetest in the specific property chimed lies solely with the fact that it belong to hl'mv'' (Clnim fot

Seized Ptoperty, Dkt. No. 4, at 1). The Government sent special interrogatories to Elkory on

Septembet 5, 2013. Both paldes agteed to extend the fime to tespond to the intezzogatories by tvvo

weeks. On Octobet 8, 2013, Elkory tesponded. Elkory provided lais full nam e, stated that he was an

American citizen, and noted that he fdclaims the 6111 $18,690 seized.'' He also stated that the curtency

was not natcotics proceeds and denied having had cmtency seized from %im on other occasions or

having ctiminal history. He provided no futther informadon, objecdng to the overwhelming

majotity of the Government's intetrogatories. (See Dkt. No. 20-2).

2



On January 15, 2014, the Government ftled the pending modon. The court heard oral

argument on February 20, 2014.

ll. Discussion

Claims made for defendant property in an in N//Z forfeitare acdons are govem ed by the

Supplem ental Rules for Aclmiralty ot M aritime Claim s and Asset Fotfeiture Actbns, specifically

Supplemental Rule G(5)(a). Supplemental Rule G(5)(a) states as follows:

(5) Responsive Pleadings.

(a) Filing a Cbim.

(i) A person who assetts an interest in the defendant property may
contest the forfeiture by filing a cbim in the cotttt where the acdon is
ending. The claim m ust:P

(A) idendfy the specihc property clnimed;
(B) idendfy the cllimant and state the claimant's interest in
the property;
(C) be signed by the claimant under penalty of perjury; and
(f7) be served on the govetnment attorney designated under
Rule G(4) (a) $)(C) or (b) @ (D).

The Government has moved pursuant to Supplemental Rule G(8)(c)(i)(A) to sttike Elkory's claim

for failuze to comply with Supplemental Rule G(5). A claimant who fails to comply with the

Supplemental Rules lacks statutory standing to assert a claim. Urlited States v. $119.030.00 in U.S.

Currenc , 955 F. Supp. 2d 569, 577 (W.D. Va. 2013) (citation and internal quotadon marks omitted)

rfstattztory standing is established through compliance with both the stataztory and procedmal

requirements delineated in 18 U.S.C. j 983(a)(4)(A) and Rules G(5)(a)(i)(B) and (C) of the

Supplemental Rules for Admiralty ot Maritime Claims and Asset Forfeiture Acdons.').
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Disttict coutts in the Foutth circttit' have routinely intemreted Supplemental Rlzle G(5)(a)(i)

to require more than <ïa bald asserdon of ownership'' to assert a claim and establish stancling. See

United States v. 5307.970.00- in U.S. Cturency, No. 4:12-CV-136-FL, 2013 W L 4095373, at +4

(E.D.N.C. Aug. 13, 2013); United States v. $104.250.00 in U.S. Clzrtency, 947 F. Supp. 2d 560, 563-

65 (D. Md. 2013); United States v. Various Vehicles, Funds. & Real Ptopetdes Described in

Attachment A, CA 2:11-1528-DCN-SVH, 2011 WL 6012424, at *2 (D.S.C. Oct. 25, 2011); United

States v. Real Property Located at 5201 W oodlake Dr., 895 F. Supp. 791, 793 (M.D.N.C.I99SI. As

the District Colzrt of Maryland notes, ffgtlhe only safeguard the coutts have against the Gling of false

claims itz civil in n'zzz proceecling is the threat that the filing of a false cbim wlll' trigget a perjury

prosecudon.'' $104.250.00 in U.S. Cuttency, 947 F. Supp. 2d at 564. Undet Supplemental Rule G(6),

the Government may use special intertogatories to enhance this safcguard and to facilitate its

investigation into tlle cllimant's standing. Id. at 565.

Stataztory and Article II1 standing inqlliries are often blurred in forfeiture cases because if the

claimant has sufficiently asserted a tflegally cognizable interest it'l the property that will be injuted if

the ptoperty is forfeited to the govetnmenty'' as Supplemental Rule G(5)(a)(i)(B) requires, then the

claim ant will have Article 111 standing as tfan owner or possessor of propetty that has been seized

necessarily suffers an itjury that can be redressed at least in part by the retam of the seized

ptopetty.'' $119.030.00 in U.S. Cuzrency, 955 F. Supp. 2d at 576 (quodng United States v.

$515.060.42 in U.S. Currency, 152 F.3d 491, 497 (6th Cir.1998)). The Government can challenge

1 Two recent Seventh Circuit decisions authored by Judge Posner have held that such a ffbald asseréon'' is
sufficient to establish a claimant's standing. See U.S. v. $196.969.00 U.S. Cturency, 719 F.3d 644, 646 (7th Cir. 2013)
(tçztctually the (bald asserdon' would strictly comply with lRule G(5)(a)(i)1; the addidonal asserdons required by the
gdistrict court) judge have no basis in it.''); U.S. v. Funds in the Amount of $574.840, 719 F.3d 648, 653-54 (7th Cir.
2013) r<expresslingl skepécism'' about the requirement that the cbimant <fprovide more evidence than Rule G(5)(a)(i)
reqtzires). But the most recent district court case in the Fourth Circuit specifically rejects these cases as contrazy to the
law in this circuit. See United States v. $307.970.00. in U.S. Currency, No. 4:12-CV-136-FL, 2013 W L 4095373, at *3
n.3 (.E.D.N.C. Aug. 13, 2013) (<<It is worth nodng that district cotuts within the Fourth Circuit have held that Ardcle I1I
standing is not so easily established as the Seventh Circuit determined it is,'').
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statutory stancling under Rule G(5) at any time before ttial. $307.970.00. in U.S. Cturency, 2013 WL

4095373, at +3; Fed. R. Civ. P. Supp. R. G(8)(c)(i). The court will addtess Elkory's stataztory standing

only, as a failure to satisfy the stataztory standing requirements will necessarily mean that Elkorfs

claim must be dismissed, regardless of Article III standing.

lt is clear that bot.h Elkory's cbim and llis tesponses to the special intertogatories that the

Government propounded pursuant to Supplemental Rule G(6) do nothing more than make a bare

asserdon of ownership.z Elkory has failed to ptovide any jusdhcation for this clear violadon of the

reqttirements of Supplemental Rule G(5)(a)(i)(B) other than to assert that he should be granted
fisome latitude'' because dfat some point in time of our nadon's historf' a mete bald asserdon of

ownership would be suftkient to establish his standing. (Cl.'s Mem. in Opp'n to Mot. to Stùke, Dkt.

No. 23, at 3). Laws often change. Tllis fact provides no refuge for those who fail to comply with

clearly established law as it exists today. Elkory's cllim tlut he has complied with Supplemental Rule

G(5) Kfas plainly written'' is completely incongruous wit.h the overwhelming case 1aw to the conttary.

lt should also be noted that Elkory is not a/rp se lidgant putdng forth a good faith effort to

intem ret a vast aêray of fedezal statues, rules, and case law. Elkory is represented by counsel. By

failing to file a valid cbim, and by failing to remedy that faillzte irl either of his responses to the

Government's special interrogatories, he has thetefore apparently made a ffstrategic choice.''

$104.250.00 in U.S. Currency, 947 F. Supp. 2(1 at 566. As such, it is appropriate to sttike his cbim,

pardcularly where fdgiving lthe cbimant) still another opporturlity to flle a claim that sets forth the

2 Elkory's one page claim states only that he is ffthe claimant in this matter'' and that his fçinterest in the speciNc
property cbimed lies solely with the fact that it belongs to ghiml.'' (Dkt. No. 4). His responses to the special
interrogatories are siml'larly scarce, proviHing vague answers to just hve of the Government's sfteen interrogatories.
(Dkt. No. 20-2). In response to the Govemment's detailed interrogatory inquiring zbout the circumstances of Elkory's
cbim to the property, he replies simply that f'Claimant cbims the 6111 $18,690 seized.'' (Dkt. No. 20-2). Only after tlle
Govemment ftled its motion to strike did Elkory ftle supplemental answers to the Govem ment's interrogatories on
February 4, 2014, but he conénued to object to the majority of the interrogatories. At all times, Elkory has also failed to
provide any documentadon regarding the van rental or lzis pracdce of ffroutitlely buylingl goods and shiplpingj them itl
large cargo containers to friends and family in Mauritania.'' (Cl.'s Supp. Interrogsa, Dkt. No. 23-1, at 5).
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time and circumstances of ghisl acquisition of the defendant property would accomplish nothinp''

ld=

In this case, even Elkory's ptoposed am ended compbint fails to add any specifc

inform ation about his interest in the property, and attaches the sam e checks, taxi license, receipt, and

letter that were attached to the supplemental interrogatory answets. (Dkt. No. 23-2). Notably,

Elkory's counsel argues in his brief in opposidon to the govetnm ent's modon to strike that counsel

for the Government fTm ade no attempt whatsoever to resolve the matter with opposing counsel

before f ling her motion.'' (Cl.'s Mem. in Opp'n to Mot. to Sttike, Dkt. No. 23, at 2). Addidonally, it

was not undl qper the Government flled its modon that Elkory flled supplemental answers to the

Government's intettogatoties on February 4, 2014, although he continued to object to the majority

of the interrogatories. These delaying tacdcs lead the colzrt to conclude that allowing Elkory anothet

chance to f2e a claim in this matter would be futile and a waste of judicial resources.

111. Conclusion

lE7or these reasons, the Govetnm ent's m otion to sttike, Dkt. No. 20, is G TED, and the

$ 18,690.00 is forfeited to tlze United States. Lacking an ownefship or possessory interest in the

subject currency, Elkopr lacks 130th Atticle lll and statutory standing. An appropriate Order wtll' be

entered.

'rhe Clerk is flirected to send a certified copy of this M emotandum Opinion to all counsel of

record.

Entered: ô%--
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M ichael F. Urbanski
United States Districtludge
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